Editorial

Welcome News in the Sentosa Nurses Case
T he recent decision by a New York appellate court (Matter of Vinluan v. Doyle, 2009) halting the crimi nal prosecution of 10 Filipino nurses who had resigned from their positions in 2006 is very welcome news. The court's action and reasoning in this case have significant implications for all nurses.
The plight of these nurses-widely known as the Sentosa 10-was discussed in a previous editorial in this journal (Keepnews, 2007) . Along with several others recruited in the Philippines by the Sentosa Recruitment Agency to work in facilities affiliated with the Sentosa Care nursing home chain in the New York City area, these nurses alleged a long list of broken promises regar ding their employment, pay rates, working conditions, and housing. Complaints to their employers, the nurses reported, went unaddressed.
On April 7, 2006, 10 of these nurses simultaneously resigned their positions at Avalon Gardens Rehabilitation and Health Center, a Sentosa Care facility whose patients included several ventilatordependent children. (Fourteen nurses employed at other Sentosa Care facilities also turned in their resignations.) The nurses' resignations provided from 8 to 72 hours' notice before their next scheduled shifts. Their attorney had advised them that they had a right to resign with little notice, although he advised staying on the job while he pursued other rem edies. The nurses, fearing retaliation by their employer if they continued working giving notice of their resigna tions, opted to leave with minimal notice. The facility covered their shifts with other nurses.
The facility's nursing director complained to the State Education Department, the parent agency of the state nursing board, alleging that the nurses had committed professional misconduct by abandoning their patients. The state agency found that it had no basis to proceed with a patient abandonment complaint because the nurses had not left during a shift and because the facility was able to obtain coverage for the subsequent shifts they were scheduled to work (Matter of Vinluan v. Doyle, 2009, p. 8 ). An investigation by the state Department of Health later yielded a conclusion that no patients had been put at risk by the nurses' resignation (Amon & Oches, 2009 ). Nevertheless, in March 2007, a Suffolk County, NY, grand jury returned an indictment against the nurses and their attorney. The county district attorney then initiated criminal prosecution, charging each of the nurses with endangering the welfare of a child and endangering the welfare of a physically disabled person. The nurses and their attorney were also charged with conspiring to com mit these offenses.
Many people responded to the news of these prosecu tions with incredulity: Could these nurses really face criminal charges for quitting their jobs? Could their attorney really face criminal charges for the legal advice he had provided them? Several nursing organizations strongly supported the nurses, including the New York State Nurses Association, the American Nurses Associ ation, and the Philippine Nurses Association of America. Several Filipino community organizations also organi zed support.
The prosecution remained steadfast in pursuing the case, however. The trial court judge refused to dismiss charges, and a trial was set to begin in April 2008. The nurses' attorneys then turned to the appellate division of the state court system, requesting a writ of prohibitiona court order barring the district attorney and the trial court judge from proceeding with the prosecution of the Sentosa nurses. The appellate court granted a stay of the trial while it considered the nurses' request.
Then, on January 13, 2009, the appellate court ruled in the nurses' favor. In a strongly worded opinion signed by four justices, the court granted the requested writ of prohibition, ending criminal proceedings against them.
Prosecuting these nurses for quitting their jobs was an affront to the rights of all nurses, immigrant and non immigrant alike. The court's decision to halt these poorly considered criminal proceedings is definitely welcome news. But the court's reasoning is well worth noting as well.
In reaching its decision to bar the district attorney from proceeding with prosecution against the Sentosa 10 and to bar the trial judge from presiding over the matter, the appellate court relied on the Thirteenth Amendment to the U.S. Constitution and its prohibition against invol untary servitude. (The Thirteenth Amendment, as most readers will remember, was enacted at the end of the Civil War, primarily to put a permanent end to slavery in the United States.) These nurses could not be compelled to work against their will. The court found that "crimi nalizing their resignations" would have the effect of unjustifiably "abridging the nurses' Thirteenth Amend ment rights" (p. 7). In deciding whether this threat to the nurses' rights justified the extraordinary decision to order a judge to stop a criminal trial, the court found that the degree of potential harm effected by threaten ing the nurses with "prosecution for crimes for which they cannot be constitutionally tried" warranted such a decision (p. 8).
The appellate court also had little trouble with dis patching the charges against the nurses' attorney as a violation of his constitutional rights to freedom of expression and freedom of association (p. 8).
This decision is important for a number of reasons. It ends the cloud of criminal prosecution for a group of immigrant nurses who sought to assert their rightsincluding a basic right of all working people in a free society, the right to withhold their labor. That right is modified in practice and by law when exercising it poses a significant threat of harm to others. But this cannot mean that entirely theoretical or speculative claims of potential harm automatically trump the rights of nurses to leave their employment.
In this case, as the court notes, no one claimed that any patients suffered harm. In fact, no one disputed the fact that the facility was able to find coverage for the resigned nurses' shifts. The state agencies charged with protecting the public and ensuring safe health care ser vices found no professional misconduct committed by the nurses and no threat of harm posed to the facility's patients. Inconvenience to the facility, or even the extra expense of scheduling replacements, cannot be consid ered equivalent to patient harm. In fact, the appellate court noted, "Under the facts as presented herein, the greatest risk created by the resignation of these nurses was to the financial health of Sentosa."
To allow criminal charges against the Sentosa 10 to stand would have had a chilling effect, discouraging many nurses-particularly immigrant nurses-from speaking up when they believe their rights have been violated. And it would have run roughshod over the role of expert agencies such as nursing boards and state health departments in investigating and evaluating alle gations of real or potential patient harm.
Reportedly, Sentosa representatives have indicated that they plan to continue with their civil suit against the nurses for allegedly breaching their employment con tracts (Oches, 2009 ). The nurses' attorney has argued that the appellate court's decision should bar this suit as well. But regardless of whether Sentosa is able to pro ceed with suing its former nurses, a more prudent move would be to drop its suit. To do otherwise, especially after the appellate court's decisive action in stopping the criminal prosecution, would be widely viewed as simply vindictive. Certainly the Sentosa nurses have been through enough. And certainly Sentosa has already generated enough scrutiny and negative publicity for its alleged recruitment and business practices.
As noted in PPNP's November 2008 editorial (Keepnews, 2008) , the recently promulgated Voluntary Code for Ethical Recruitment of Foreign Educated Nurses to the United States (http://www.fairinternationalrecruit ment.org/TheCode.pdf) provides a clear set of common standards for transparent, ethical practices by recruiters, employers, and nurses alike. A wiser and more productive move by Sentosa would be to announce a decision to adopt and adhere to this new Code. That would be a wel come move that would, no doubt, be widely recognized as a sign of progress and reconciliation.
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